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RECENT IMPORTANT DECISIONS. 



Attorney and Client — Lien — Settlement Pending Judgment. — Defend- 
ants, as attorneys-at-law, sued the plaintiff and judgment was announced 
from the bench for their client. The defendants filed a notice of a lien upon 
the judgment for services rendered as attorneys-at-law in accordance with 
the following statute : "An attorney shall have a lien upon a judgment to 
the extent and value of his service, from the time of filing such lien or 
claim with the clerk of the court in which such judgment is entered, etc." 
(Ballinger, Ann. Codes and Statutes, §4772.) The defendants' client for 
a consideration of one- fourth of the judgment rendered, acknowledged full 
satisfaction thereof. The defendants in the course of events now formally 
entered the judgment obtained for their client and caused execution to issue 
to the extent of their alleged lien, namely, one-third of the judgment. The 
plaintiff brings this action to restrain the enforcement of the execution. 
Held (Chadwick, J., dissenting), that the injunction lies as the attorneys' 
lien does not attach until the judgment has been formally entered. Cline 
Piano Co. v. Sherwood et al. (1910), — Wash . — , 106 Pac. 742. 

"The attorney's lien, in so far as it relates to judgments, may be accu- 
rately defined as a right conferred by statute, or recognized by the common 
law, to have his compensation or costs, or both directly secured by the fruits 
of the judgment." Weeks, Attorneys-at-Law, Ed. 2, § 368a. The precise 
question as to the time when the lien of the attorney attaches has been de- 
cided in but few cases. Potter v Mayo, 3 Me. (3 Greenl.) 34, sustains the 
court in the principal case; contra, Young v. Dearborn, 7 Post. (N. H.) 324; 
other cases contain observations tending to support the" case under discussion 
as Tyler v. Superior Court, — N. J. — , 73 Atl. 467, and see note to Andrews 
v. Morse, 31 Am. Dec. 572. There seems good reasoning in the dissenting 
opinion holding that for the purposes of the lien, the oral announcement of 
the decision by the court is the judgment. The entry is merely a recording 
of the decision or judgment. There is a vast difference between a judgment 
and the record of a judgment. Bronson v. Schulten, 104 U. S. 410; Ander- 
son v. Mitchell, 58 Ind. 592 ; 1 Black, Judgments, § 157 ; Tyler v. Aspinwall, 
73 Conn. 493, 54 L. R. A. 758. Probably the conclusion of the court in the 
principal case can be sustained upon the wording of the statute involved. In 
view of the fact that "hard cases make bad law" and the meagre conflicting 
authority on the disputed point, the position taken" in this note is not without 
proper respect for the opposite view. 

Bankruptcy — Discharge — Liability Absolutely Owing. — A bankrupt 
had entered into a written contract with the plaintiff to purchase a certain 
number of shares of stock on or before a certain date, at the option of the 
purchaser. Before the arrival of the date he was adjudged a bankrupt, not 
having exercised his option to purchase before the time set in the contract. 
Subsequently the plaintiff commenced an action against the bankrupt for the 
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purchase price of the stock. The defendant pleaded his discharge in bank- 
ruptcy as a defense. Held, that such a claim was not provable under §63 (1) 
of the Bankruptcy Act, and hence was not discharged under § 17. Phenix 
National Bank v. Waterbury et al. (1910), — N. Y. — , 90 N. E. 435, 23 Am. 
B. R. 250. 

§ 63, supra, provides that "Debts of the bankrupt may be proved and 
allowed against his estate which are (1) a fixed liability, as evidenced by a 
judgment or an instrument in writing, absolutely owing at the time of the 
filing of the petition against him, whether then payable or not," etc. In 
Ames v. Moir, 138 U. S. 306, 11 Sup. Ct. 311, 34 L. Ed. 951, it was held that 
an agreement of this kind did not create a "debt absolutely owing" within 
the meaning of the Bankruptcy Act, and this decision clearly controlled that 
in the principal case. While such a claim may not be a technical "debt," it 
seems difficult to give a reasonable meaning to the phrase "whether then pay- 
able or not," unless it be held to include such demands. It is clear that such 
a debt will be owing absolutely on the day fixed in the contract no matter 
whether the defendant elects to purchase sooner or not, and if, as seems to 
be conceded, there may be a debt absolutely owing but not yet payable, the 
plaintiff's claim should be considered such a debt. 

Bankruptcy — Partnership — Individual Estate of a Partner. — A part- 
nership had been adjudged bankrupt, without proceedings being instituted 
against the individual members, one of whom possessed a valuable equity of 
redemption in a real estate mortgage upon which foreclosure proceedings 
were threatened. The trustee applied to the Bankruptcy Court to compel a 
transfer of the equity of redemption by the partner to the trustee. Bankruptcy 
Act 1898, c. 541, §5, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3424). Held, that 
the transfer could be compelled. In re Lattimer et al. (1909), — D. C, E. D. 
Pa. — , 174 Fed. 824. 

The power of a bankruptcy court over the property of individual members 
of a firm which has been adjudged bankrupt is not clearly settled. The 
commercial idea of a partnership — i. e., a distinct entity separate and apart 
from the members who compose it — has gained much support among the 
text-writers, and has found its way into the present Bankruptcy Act. 
Collier, Bankruptcy, Ed. 7, p. 115. While it is clear that §5, supra, per- 
mits an adjudication against the partnership without proceeding against 
the members individually, the question still remains as to the rights of a 
trustee against the individual property of partners not adjudged bankrupt. 
It was said, by way of dicta, in Re Meyer, 98 Fed. 976, 39 C. C. A. 368, that 
a partnership adjudication draws to it the estate of the individual members. This 
view, however, was distinctly repudiated in the Bertenshaw Case, 157 Fed. 363, 
85 C. C. A. 61, 17 L. R. A. (N. S.) 886. Re Stokes, 106 Fed. 312, a previous 
case in the same circuit as the principal case, had followed the dicta in 
Re Meyer, supra, and the question was considered by the court as settled in 
that circuit until passed upon by the Supreme Court. The converse of the 
proposition has also received attention. In Mills v. Fisher & Co., 159 Fed. 
897, 87 C. C. A. 77, 20 Am. B. R. 237, it was held that where some but not 



